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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2687 
• I 
GEORGE "WILLIAMS, Plaintiff, 
versits 
BENEDICT COAL OORPOH..ATIOIN, Defendant. ~ 
'l.'o the Honorable Justices of the Snprmne Court of Appeals 
of Virginia: 
Your petitioner, Georg·e Williams, respectfully represents 
that he is ag·grieved by that certain a.ward of the Industrial 
Commission of Virginia entered against him on September 
25, 19·42, and affirmed upon review before the full Commis-
sion on November 30, 1942, by which he was denied compen-
sation payments for temporary total disability as a result of 
accident and for 25·% loss of use of three fing·ers on the 
ground of willful misconduct under Section 14 of the Work-
men's Compensation Act. 
FACTS OF' THE ·CASE. 
The appellant, George Williams, was an employee of the 
defendant coal company in their mines located in Lee County, 
Virginia. He had worked for this company for several years 
in various capacities and at the time of this accident was em-
ployed as a brakeman or coupler operating the trains of mine 
cars in the mines. On March 1 O, 1942, he sustained an 
2* accident arising out of and in the course •of his employ-
ment, from which his first, second, and third fingers were 
injured, resulting in a 25% loss of use of eaeh.: He was dis-
abled from work of any kind from l\farch 10, 1942, until April 
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27; 1942. He has not been paid any compensation whatever. 
His average weekly wage was Thirty-two and 90/100.($32.90) 
Dollars. 
The injury occurred when Williams saw that the switch 
latches had become separated· as the mine car were being 
pushed across the switch and jerked the latches back to-
gether to pr~vent a wreck and failed to get his hand back 
out from under the car in time, so that three of his fingers 
were caught by the next wheel. The Coal Company, on March 
20, 1940, had delivered to Williams a printed book of rules 
and regulations. Rule No. 62 in this book, on page 13, was as 
follows: '' Motormen and brakemen must see that all switches 
are lined for the main in territories where other locomotive 
crew or crews are operating. Switch points and sand hose 
must not be held. over by ha.nd under any circumstances. 
Defective ones must be reported to the foreman."' 
The Company defended upon that sentence in the Rule 62 
which is italicized and claimed that Williams willfully failed 
and refused to obey that sentence. 
There is no evidence whatever that this rule or any part 
of same or the printed rule book was ever approved by the 
Industrial Commission of Virginia. 
3* ' *ASSIGNMENTS OF ERROR. 
It is respectfully submitted that the award of the Indus-
trial Commission in this case should be reversed for the fol-
lowing reasons : 
1. The evidence in the case is insufficient to support the 
:findings of thff Commission. 
2. The Commission erred in holding that appellant violated 
Rule 62 in the defendant's rule book. 
3. The ·Commission erred in denying compensation to ap-
pellant for the injuries which he sustained on the ground 
of a violation of a rule or regulation which had not been pre-
viously approved by the C'Ommission. 
THE ARGUMENT. 
Section 14 of the Workmen's Compensation .A.ct reads as 
follows (Code Section 1887 (14)): · 
"Sec. 14. No compensation shall be allowed for an injury 
or death due to the employee's wilful misconduct, including 
intentional self-inflicted injury, or g·rowing out of his attempt 
to inju're another, or due to intoxication or wilful failure or 
refusal to use a safety appliance or perform a duty required 
by statute, or the wilful breach of any rule or regulation 
adopted by the employer and approved by the Industrial 
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Commission, and brought prior to the accident to the knowl-
edge of the employee. The burden of proof shall be upon 
him who claims an exemption or forfeiture under this sec-
tion.'' -
Under this section the burden of proof was upon the Coal 
Company to sustain their claim that this employee had 
4* been guilty *of willful misconduct by the willful breach 
of their rule No. 62, and that this rule had been adopted 
by the Coal Company, brought to the direct attention of Wil-
liams, and approved by the Industrial Commission. 
_ The only part of this rule applicable at all to the case at 
bar is ''Switch points * •l.\ * must not be held over by hand 
under any circumstances." It is admitted that this book of 
rules was adopted by the Coal Company and that a copy of 
same was delivered to appellant some two years before this 
accident; that the Superintendent of the .Coal Company held 
meetings for the men known as company employees in which 
rules and conduct of safety were discussed. As stated by 
counsel for the Coal Company in his question to the appel-
lant (Tr., pp. 4-5) referring to .Mr. Cottrell, Superintend-
ent, "You do know that it has been his custom, almost regu-
larly, to get certain employees, known as the company em-
ployees, who are liable to have nothing ( this apparently 
should be so1nethin,g) to do with throwing switches, together 
and to instruct them to this effect, that, under no circum-
stances, should any switch be thrown by hand, whether it has 
a throw or not, rather than throw by hand and let the cars 
wreck?" Throughout the record it is apparent that the in-
terpretation placed on the rules of the Company was not to 
throw switches by hand, and at the same time, in the section 
of the mine where this man was working there were twentv-
two (22) switches with no other way to throw them ei-
cept by hand, and the inside foreman, Mr. Farley, testified 
that (Tr., p. 7) a few days before the accident he had watched 
Williams at work and saw him throwing a switch by hand, 
by reaching out and grabbing it, and he was '"'further 
5* questioned as follows: 
'' Q. By reaching by hand r 
"A. Yes. Yes, sir, that was the only way to throw it.'' 
There was no objection on the part of the foreman when 
Williams grabbed the switch latches by hand and helped in 
the movement of the coal ,and did not g·et hurt and no ques-
tion was -raised as to him violating any rule or regulation 
at ·that ,time. But when he does the same thing and mis-
calculates the .distance by an inch. or so, causing him to lose 
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several weeks' work and leaving- a permanent -disability, he 
is then violating a rule and cannot be paid compensation, 
although his intention and result in both instances ·was ex-
actly the same, to do his job faster and better and prevent 
the wrecking of the cars on the trip on whieh he was braking 
and thereby facilitate the. mov:ement of the coal from the 
H1ine. · · 
· It is submitted that there is no evidence in this case upon 
which it could be stated that this claimant violated Rule 62 
of the Company. In this connection it should be borne in 
mind that the burden of proof is upon the Coal Company 
to show the facts which they state constitute a violation of 
this rule. The rule is that switch points must not be held 
over . by· hand. The evidence is that Williams received his 
injuries when he went to jerk the- latches from under a trip 
to keep the cars from wrooking (Tr., p. 30). 
It is elementary that if there is any uncertainty or ambi-
g'Uity in the language used in a written instrument, it should 
be construed against the party using it. Scott v. Goode, 15,2 
Va. 827, 148 S. E·. 68H. Following this rule of construc-
6* tion, the *language used in Rule 62 must be construed 
strictly against the .Ooal Company. Webster's Unabridged 
Dictionary defines hold, "to keep fast, as in the hand; to 
maintain in a certain position, condition, relation, or place 
so as to prevent motion, action, or change; to retain, to re-
serve; to keep; to restrain, to detain, to withhold.'' 
Is there any evidence that Williams held the switch in this 
case, giving the word its usual and accepted meaning? We 
think the answer is clearly in the negative as Williams did 
nothing here except to jerk the latches on a switch together 
while he was in the act of switching· cars in the mines when 
the latches had become separated from the rail while the 
cars were moving· over the switch, and be did it, not with any 
idea or intention to violate any rule of the Company, but to· 
prevent the cars from wrecking, which would have delayed 
the movement of coal from the mines, injured his employer's 
property, and might have injured him as he stood beside the 
cars in the narrow confines of the mine. 
Mr. Cottrell, the Mine Superintendent; testified that he had 
lectured this appellant; that this particular switch was in 
g~od· conditio~ and t~at they had their switches equipped 
with a mechamcal device so that when the switch was throm;t 
and the switch points or latch made contact with the rail, it 
was impossible for the points to move out of position, and 
this statement was relied upon· to a great extent as 'a ·basis 
for the award of the Industrial Commission, and is quoted 
in the opinion (Tr., p. 41). The answer to this is perfectly 
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apparent on the face of the record. In other words, if what 
Mr. Cottrell testified were a fact, why did the *Com-
7* pany ha~e this sentence in Itule 6~, '• ~witch points must 
not be held over by hand 1 ' 1 unce the switch was thrown, 
according to lVIr. Cottrell's testunony, it could not get out 
of posit10n again unless it were bro1rnn, and there was no 
evictence that this switch was broken, but the fact remains 
that the switch latches did come loose and it was necessary 
for them to be jerked back together. When asked directly 
about this question (Tr., p. 35 J :Mr. Cottrell dodges the an-
swer as follows : 
'' Q. In this case, if the switch did not stay put but after 
the :b.rst car had gone over it was about half open, then there 
was something wrong with the machinery, either the car or 
the switch, is that not correctf 
"A. As an honest man, l do not think Mr. Williams got 
his hand hurt on the switch. I don't know for sure, but I 
am giving you my belief and opinion. 
'' Q. Vv nere do you think he got i.t hurt f 
'' A. Well, I couldn >t say, but at present, I do not think 
he got it hurt on that switch .. '' 
.But :finally, after repeated questions along this line and 
after being pinned down as to whether he knew of any case 
where the switch had become half cocked while the trip was 
running over it, he finally stated (Tr., p: 37), "I can't tell 
you right now. Of course, the switches are bound to break 
or tear up at times". 
In dodging the question with refer_ence to the condition of 
this switch, .Mr. -Cottrell tries to drag· in a dead herring by 
the insinuation that ·wmiams' injuries were self-inflicted 
or came from some other cause wholly unrelated to his job 
as brakeman. 
It is respectfully submitted that this attempt shows the 
weakness of the Coal Company's case. It is a positive truth 
that our actions often speak louder than our words, and 
8* if ·this mine ·*superintendent actually believed or had any 
reason to believe that this empJoyee had maimed him-
self' for the purpose of trying to collect compensation, they 
wouid never have kept him on the job another day, or if they 
had· any rea.son to believe that his injuries had occurred in 
any other mariner than in_ trying to prevent the wreckage 
of the trip of cars, they would have discharged him, but as 
if matter of fact and truth shown in the record (Tr., p. 34), 
Williams was not discharg·ed, but returned to work for the 
sanie company at the same job when his fingers had healed 
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and was still working for them at the time of the hearing 
in this case. . . 
As shown by the record here, switches do not have to be 
thrown by hand if they are equipped with a "throw", which 
is a part of a complete switch and which extends out past , 
the end of the ties, and by means of which, the switch is 
thrown from one side to the other without workmen ever 
touching the rails, but purposely. this ·Coal Company had 
failed and refused to equip any of their room switches with 
throws, their -Superintendent stating that he believed he 
would have less accidents without the throws than he would 
with them. In other words, he would rather take chances 
on the men getting their fingers hurt in throwing the switches 
by hand than.he would of them falling over the throws if the 
switches were properly equipped. 
In King v. Bmpire Collieries Go., 148 Va. 585, 139 S. E. 
478, in construing Section 14 above, Justice Burks, speaking 
for the Court, said: 
" * * • It is conceded generally that the language used 
covers something more than negligence, however gross. 
'Willful', as used in the statute, imports something 
9"" more *than a mere exercise of the will in doing the act. 
It imports a wrongful intention. An intention to do an 
act that he knows, or ought to know, is wrongful, or for bidden 
by law. It involves the idea of premeditation and determina-
tion to do the act, though known to be forbidden.'' 
Here the injured employee did not hold a switch over by 
hand, in fact no switch was held over, but he did do what 
was customary in the 1nine, namely, to jerk the latches to-
gether with his hand, which was the only way that he could 
get them together, and due to a miscalculation of distance 
and time, got his fingers caught underneath the. wheel of the 
next car. He saved his company, his employer, money in loss 
of time, movement of coal, and damage to equipment, but in 
doing so he suffered injury himself. 
The Workmen's Compensation Act is to be liberally con-
strued in favor of the claimant, and in this case, the burden 
of proof is upon the Coal Comp~ny, and it is submitted. that 
they have failed in that burden and that the award of the 
Industrial Commission is in error and should be reversed 
and an award entered directing- the payment of compensa-
tion for the loss ·sustained by this appellant. . 
Petitioner respectfully prays that he be awarded a Writ 
of Error pending· the review of the record by this Court, 
and that this petition may be read in addition, as petition-
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er's Opening Brief, for which said petitioner intends it. Pe-
titioner further shows that a. copy of this petition was mailed 
on December 29, 1942, to wr. H. Pennington, at Pennington 
Gap, Virginia, who was the attorney appearing for the de-
fendant in the hearing before the Industrial Commission of 
Virginia in this case. 
10* *Due to the gasoline and tire shortage, petitioner 
does not desire to state orally the reasons for review-
ing the award of the Industrial Commission hereinabove 
complained of. 
Respectfully submitted, 
FRED B. GRE·ELAR, 
Norton, Virginia. 
FR.ED B. GREEAR, 
Counsel for .Appellant. 
I, Fred B. Greear, the undersigned attorney practicing be-
fore the Supreme Court of Appeals of Virginia, do certify 
that in my opinion the award complained of in the foregoing 
petition is erroneous and should be rev5ewed and reversed 
by the Supreme Court of .Appeals of Virginia. 
Given under my hand this the 29th day of December, 1942. 
FRED B. GREE.AR, .Attorney. 
Received December 30, 1942. 
P. W. C. 
January 13, 1943. .Appeal awarded by the Court. Bond 
$300. 
RECORD 
George Williams, Claimant, 
v. 
M. B.W. 
Benedict Coal Corporation, Employer (self-insured). 
Claim .No. 603-586. 
Claimant appeared in person. 
Fred B. Greear, .Attorney-at-law, Norton, Virginia, for 
claimant. 
' 
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George Williams. 
Penning-ton and Pennington (W. R. Pennington), Attor-
neys-at-law, Pennington Gap, Virg·inia, for defendant. 
Hearing before Commissioner Nickels, at Pennington Gap, , 
Virginia, June 19, 1942. 
Commissioner : Are you denying the accident t 
Mr. Pennington: We admit the accident but we are denying 
the claim on the ground of wilful misconduct. 
. . 
Commis'sioner: Note. It is admitted that the claimant sus-
tained an injury to the right 2d, 3d and 4th fingers, on March 
10, 1942, by an accident arising out of and in the co-q.rse of 
his employment, while working for the employer at an aver:.. 
age weekly wage shown by pay roll chart as $32.90. The 
question at i~sue is that of wilful misconduct. · 
All witnesses having been sworn, t.h~ following testimony 
Wfl i:t taken, viz. : . , 
GEORGE WILLIAMS, Claim~nt. 
By Mr. Pennington: 
Q. I hand you a receipt, No. 319, dated 3-20-1940, which 
appears to be signed by George Williams, 268, Employee, 
and to be witnessed by Henry Williams. 
A. (Reviewing) It certainly is. 
page 2 ~ (Note: Said receipt is filed and marked '' Ex-
hibit 'A' ".) 
Q. Did you get booklet 'No. 3990, containing the '' Special 
Mine Rules Adopted by Benedict Coal ,Corporation, St. 
Charles, Va."t (Exhibits same.) 
A. I did. . 
Q. Did you ever make a report to any of your foremen or 
to any of the officials of the company of having received an 
injury? 
Q. When I got . hurt 1 
A. Yes. 
A. Yes, sir, I made a report of it. 
Q. How did you tell them you .were injured Y 
A. I told them I reached in to pull over the switch latch. 
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George Williams. 
(Mr. Pennington: We wish to introduce and read into the 
record Rule No. 62, particularly the part underlined in red, 
viz.: (p. 13) ''Motormen and brakemen must see that all 
switches are lined for the main in territories where other 
locomotive crew or crews are operating. Switch ppints and 
sand hose must not be held over by hand 'U,nder any circum-
stances. Def ectiv.e ones must be reported to the Foreman.'' 
Note. Said booklet No. 3990 is filed and marked '' Ex-
hibit 'A'".) 
By Mr. Greear: 
Q. How long had you been braking in this mine for the 
Benedict Coal Company 7 
A. Since October, 1940. 
Q. You say your fingers were hurt by reaching in to throw 
a switch¥ 
A. Yes, sir. 
Q. And got caught into the switch with the wheels 7 
A. That is right. 
page 3 r Q. Did this switch have a throw on it? 
A. No, sir. 
Q. Was there any way to throw it except by hand Y 
A. That is the only way you have to throw it. 
Q. How many switches on the section where you worked 
did not have throws on them f 
A. There were 22 at that time. 
Q. Did you know about the rule in the book that they 
had published with reg·ard to throwing switches by hand? 
A. When I got this rule book, I was helping on track and 
timbering, and I read the rules on that. I did not know about 
that, about the braking; I did not read it. 
Q. Had you at any time been cautioned not to throw 
switches by hand? 
A. No, sir. · 
Q. Was there any way possible to throw those 22 switches 
of which you speak except bv hand Y 
A. That is the only way you have to throw them. 
Q. Did any of those switches have what is known as a 
bridle bar on them Y 
A. Yes, sir; all switches have bridle bars on them, but on 
parts of the ends the bridle bars are broken off. 
Q. What was the condition of tho bridle bar on the switch 
on which you got hurt? 
A. It was coal drug off in the switch. 
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George Williams. 
Q. Was it possible to catch hold of that bridle bar and 
throw that switch? 
.A.. I do not think so. 
page 4 ~ Q. Had you done this same thing before, throw-
ing the switch by hand, as you did this time Y 
A. Yes, siree ! 
Q. Had you ever done that in the presence of the mine 
foreman? 
A. The inside mine foreman, I have. 
Q. Did they make any objection to it¥ 
A. Not as I have heard of it. 
Q. Was there any objection to the violation of those rules 
so long as you were getting out the coal? 
A. No, sir. 
By Mr. Pennington: 
Q. What was the name of that foreman in whose presence 
you threw the switch? 
A. John Farley. 
Q. How long ago was that? 
A .. Well, I should say 10 days before I got hurt. 
Q. Was that in the room where you were working? 
A. It was going in the room. 
Q. Was this switch at which you were injured in the room 
or going in the room Y 
A. It was going in the room. 
Q. Do you know Mr. Cottrell? 
A. Yes, siree ! . 
Q. What position does he hold with the Benedict Coal Cor-
poration Y 
A. I guess he is general mine foreman on the outside. 
Q. You do not know that it has been his custom, 
page 5 ~ almost regularly to get ce~tain employes, known as 
the company employes, who are liable to have noth-
ing to do with throwing switches, together and to instruct 
them to this effect,' that, under no circumstances, should .any 
switch be thrown by hand, whether it has a throw or not, 
rather than throw by hand and let cars wreck Y 
(Mr. Greear: Objection is made to the above question be-
cause it asked if Mr. Cottrell had given this information to 
other men. . Whatever he gave to any other brakemen would 
have nothing to do with this man. 
Commissioner: Go .ahead to see what knowledge he did 
have.) 
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George Williams. 
A. I heard after I got hurt that he had had them in the of-
fice and told them not to hold them over. And I was helping 
on track at that time, and, after I came outside hurt, he 
asked me how I had gotten it down. He said, '' George, I told 
the boys not to do that, but I do not know whether I ever 
told you or not.'' 
Q. I shall ask you this : At the time you were injured, 
how many cars did you have in the trip or the movement 
which you attempted to switch f 
. A. Had 2. 
Q. Which car did you throw off? 
A. Threw offi the back car. 
Q. The cars were then in motion f 
A. Yes, sir. 
Q. The front car had already passed the switch bar 1 
A. Yes, sir. 
Q. And you attempted to grab the switch so as to throw 
and switch the second car on to another track; is that cor-
rect i 
page 6 }- A. No. 
Q. Were you trying to keep it on the same track¥ 
A. That is right. 
Q. Were you trying· to hold the switch so it would follow 
the other track i 
A. I was reaching to pull it over. 
Q. You deny that you were ever present, before you had 
the accident, at which time you were adv:ised that, under no 
circumstances, was any man to try to perform a switching 
movement by grabbing those switch bars-do you deny that? 
A. No, sir; Cottrell never told me until after I got hurt. 
Q. Have not other foremen told you not to do that? 
A. No, sir. 
Q. Now, at the time that you were injured, you were doing 
what; what was your businesst 
A. I do not know whether you would call it braking or 
coupling. 
Q. It was either one in the mine! 
A. That is what they called it in the mines. 
Q. You did not take any trouble to read anything about 
the operation of trips, cars of coal? 
A. No, sir. 
Q. Yet you had been delivered ·one of these books? 
A. That is right. 
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John Farley. 
By :M.r.. Greear: . 
Q. I believe you ~aid Mr. Cottrell did not claim to tell you 
not to throw switches by hand. 
A. No, sir; he had never told me .. 
page 7 ~ Q. He did not claim that, at the. time you re-
ported the accident to him that evening? 
A. From what he said when I gav,e it? he must not have. 
Witness stood aside. 
JOHN FARLEY~. 
By Mr. Pennington: . . . . . 
Q. What position do you hold with Benedict Coal. Corpora-
tion? 
A. Inside foreman. 
Q. Were . you inside foreman at' the time. the claimant, 
George Williams, was injured? 
A. Yes, sir. 
Q. I shall ask you to state whether or not,. somethi~g like 
10 ·days before the tim~ that. he was injure.d, you saw him, or 
stood and watched him, as the case may be,. throw a .switch 
in any part·ofthat mine at Benedict by hand, ~Y reaching out 
and grabbing it. . . : · · · 
. ! ./: ... ..,. #' ! .... 
Q. By ·reaching :b'y -handy:. ~· - ·. .. 
A .. :-Yes. ' · · ·· · ·· · · 1 • • .. 1 .. 
: ~r - .. .. , . . .. :. ~: ·., 
A. Yes, sir; that was the on~y way td·throw it/:' 
Q. Please state if, at that time, there -wa~ any car in motion 
for which the swifoh was beihg·thrbwn:r · . 
A. Well, now, a car in motion, with what motion the car 
came up in the particula:r· place, _tha~ is · the· way to throw 
them. · ... · -·· : ~ 
Q. How far away was the car, if you know? 
A. I would not attempt to say. -
Q. At what point should not an employe attempt to throw 
a switch, when a car is in motion, as if to throw it by hand Y 
A. When the car is passing over a switch point. 
page 8 ~ Q. Do you know Mr. l\L J. Cottrell J. 
A. Yes, sir. 
Q. What position does he hold with Benedict Coal ,Cor-
poration! 
.A. I suppose you would call him general foreman or super-
intendent at the mine at which I worked. · 
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,Jolin Parley. 
Q. Please state whether or not you were ever present or 
saw Mr. Cottrell holding conferences at which the claimant 
was present, and at which time he warned them that the em-
ployes were not to throw those switches by hand when cars 
were about to pass over the switch point, or hold the switch 
by hand. 
A. Yes, sir. 
Q. Did you ever see the claimant there at any of those 
conferences! 
A. Yes, sir. Q. vVas that before the accident¥ 
A. Oh, yes, sir. That has been continuous for the last 7 
or 8 yeais, maybe longer than that. 
Q. About how often has Mr. Cottrell been in the habit 
of holding those conferences? 
A. To be specific, I should say from 8 to 12 times a year. 
Q. About once or twice a month? 
A. Yes, sir, about that. 
Q. At the same time as he talked about other things; is it 
not a general safety talk? 
A. Yes, sir. He has all the men, not only the motor ci:ew, 
he has track and wire men, all. At the same time he might 
not have but a few minutes to instruct and advise them. 
page 9 ~ By Mr. Greear: 
Q. At these conferences which Mr. Cottrell has, 
he does not always tell them about the switch points, does 
he? 
A. I would not say that at every one he would mention the 
switch point, but it is a safety t~lk. 
Q. But he does that at times that you know of but at other 
tunes he does not? 
A. No, sir; I cannot say that he ·did so every time. 
Q. You cannot remember any specific time when he talked 
about not holding them over by hand when George Williams 
was there! 
A. Yes, sir, I can. 
Q. On what date was that? 
A. I cannot say the date, but I do know that George Wil-
liams would be present. 
Q. You know Mr. Williams was present at some of those 
conferences, but you do not know what they talked about, do 
you y . ·., I ! ;I ?f 
A. I was present, yes, sir. · · 
Q. You did not keep a record of them 7 . 
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A. No, sir. 
Q. You cannot giv:e any date when Mr. Williams was pres-
ent when they talked about not holding switches over by 
hand? 
A. There ~ave been very fe,y meetings sin.ce then that I 
have not heard him. 
Q. Do you know that he had. not broken there before? 
A. He has been braking there quite a little while. He did 
not have to be a brakeman to be in those conferences. He 
worked company work, shift work. 
page 10 ~ Q. There was no use to tell him not to throw 
switches by hand if he was doing shift workT 
.A.. He tells all of them that. · 
Q. Nobody else has the duty to tell them about the switches 
when cars are going through there except the brakeman i 
A. That is the brakeman's duty. 
Q. But a man on the track doing company or shift work 
would not have the right to throw a switch, would he? 
A. Yet he instructs all of them in the same conference. 
Q. It is just a general conference 1 
A. Yes; sir. 
Q. The switches in there do not have throws on them, the 
rail switches? 
A. Not all of theni. 
Q. More of them do not than do have them T · 
A. Yes, sir. 
Q. The· only way you can throw them is by hand T · 
A. Yes, sir. You do not have to put your hand on top of 
the rail; they have a bridle bar. 
Q. On some of them .the bridle bar is broken T 
.A.. There might be some on the end of the bridle bar, but 
it is on the latches. 1 Q. It would be pretty hard to throw the switch parH. 
A. If the bridle is broken on that particular side it is more 
than I know. 
Q. The gob comes in and the dirt and slate comes in on the 
bridle bar and packs on it and it is hard to catch 
page 11 ~ hold of? - . 
· A.. On the side it is supposed to be on there 
would be a little, but it is not usual. 
Q. -~ow, the rule that Y?U are going by here does not say 
anythmg· about ,not throwmg· them by hand. does it? 
A. It says ·not to hold them while the trips are g·oing by. 
Q. ·noes it say anything about the trips passing by? 
A. I haven't ~my glasses. 
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Q. (Reading· rule) '':Switch points and .sand hose must not 
be held over by hand under any circumstances. Def ectiv~ 
ones must be reported to the Foreman." Have you liad re-
ports on those having broken bridle bars 7 
A. Yes, sir; we have had them on switches which might 
be broken or out of order. 
Q. Have you had them :fixed T 
A. Yes, · sir. 
Q. Have you not some of them right now which have'broken 
bridle bars T 
A. I cannot say so. 
Q. Your best recollection is that you have those switch 
points with broken bridle bars 7 
A. One end of them may be. 
Q. Were they· reported to you Y 
A. No, sir. 
Q. How do you know they are there t 
A. I travel over the mines in my job. 
Q. You have not fixed them? 
A. On this particular side here it is not; it is on the side 
the coupler is supposed to throw the switch. 
Q. Do you have it on the particular side to throw the 
switch? 
page 12 ~ A. Yes, sir. 
Q~ You can attach it on either side? 
A. Yes, sir. 
Q. And, when the switch is thrown over opposite from the 
side the man is on, that bridle bar sticks out 2 or 3 inches 
from under the rail there, when thrown ove~ to the other 
side! 
A. No, sir; it beats that a little. 
Q. How much do you think it sticks out Y 
A. I should say anywhere from 3 to 4 inches. 
Q. And how much would it stick out when the switch is 
thrown the other way? 
A. I believe it would measure 8% or 9 inches, something 
like that. 
Q. You have helped Georg-e Williams in throwing switches 
by hand, or, sluing cars in there, have you not? 
A. Well, I do not know that I have helped him throw 
switches by hand. I have. been where any of the motor crews 
would help throw them. - · 
Q. You your-self throw them that way Y 
A. Sure; I jerk the switch over. 
Q. And you have seen George Williams do thaU 
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. A. If I have ever seen him throw one I have seen him do 
that. He had to throw the switch if he worked. 
Q. You did not want him to let the cars wreck T 
A. If they wrecked they had to all do that. 
Q. If you found him doing· that, you would bawl him out 
for that¥ 
A. Yes, sir; he has had as many wrecks as the rest of 
them. , 
Q. They try to have as few as possible? . 
page 13 r A. They always try to play as safely as pos-
sible and have as few wrecks. 
Q. Have you not told the men at these meetings, talking· 
about those rules-told them to ,., g·et the coal and to hell 
with the rule''¥ 
A. No, sir. 
Q. Have you ever heard the other foremen tell that to 
them? 
A. No, sir. 
By Mr. Pennington: 
Q. Please explain the difference between throwing a switch 
by hand and holding a switch, oile of which yon ~ay you per-
mit; please state whether or not you permit the other,-the 
difference between throwing the switch by hand and the other 
holding it by hand T . · 
A. In throwing the switch by hand you can jerk the top 
of this latch over to the rail, but what they have reference 
to is holding it until the cars pass by. There is a hridle bar 
of about 6 or. 7 inches, and this bridle bar fastens to botli 
latches and goes to both of the main line rails. "'\Vhat we 
mean by not holding this latch, is. by holding this !atc.h .to 
keep it from flying over. 
Q. Have you been permitting or allowing, so far as. vou 
know, or any foreman allowing any man to bold this latch 
while cars were passing over-
A. --.Not to my knowledge. 
Q. The only thing you have been permitting is to throw 
the switch in advance of the arrival of the car a.t the switch 
point, is that rig·ht? 
A. That is right. 
. Q. Now, with reference to the condition of this switch, as 
has been brought out, I shall ask you if you have made any 
inspection of that switch after it happened. 
page 14 ~ A. I did. 
Q. In what condition did you find it? 
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A. It was all right. 
Q. Did you find anything· broken about itf 
A. No, sir. 
Q. How soon after this accident was it, do you think, that 
you made this inspection¥ 
A. Well, I suspect it was something like 40 to 50 minutes. 
Q. Had you heard of the accident when you did so Y 
A. I had. 
Q. Why did you go up to make the inspection? 
A. To see if anything was wrong with the switch. 
Q. You went up there with that idea in viewf 
A. Yes, sir. 
By Mr. Greear: 
Q. You said you did not permit them to hold the switch 
while the car was passing over; is it not a fact that the only 
way a man could hold the switch that way was to let it cut 
his fingers or hand off? 
A. If he had it on top of the rail. 
Q. Of course, nobody does that? 
A. That is the only way it could hit it. 
Q. Does anybody allow it to do that? 
A. I do not know that. 
Q. You have not had very many to happen like that 1 
A. No, sir. 
Q. But they do jerk them over from one side to 
page 15 ~ another? 
A. Yes, sir. 
Q. The cars passing . over those switches, sometimes the 
car slues and hits the side and knocks the switch half open, 
the front wheels, which causes wrecks sometimes? 
A. It could do that. 
Q. You do have that to happen! 
A. If the switch gets out of order, yes, sir. 
Q. Sometimes when not out of order they do soi 
A. If there is nothing wrong with them they do not do 
that. 
Witness stood aside. 
(Mr. Pennington: We have some other witnesses on this 
business, Eulis Ayers and Roy Hayden. 
Commissioner: On what point Y 
Mr. Pennington: At these conferences at one or more of 
which. the claimant was present, and at which Mr. Cottrell 
l8 Supreme Court of Appeals of Virginia. 
Eulis Ayers. 
was present and stated that they were not to hold them. 
Commissioner : Bring on one or two of them.) 
EULIS AYERS. 
By Mr. Pennington: 
Q. What position do you hold with th·e Benedict Coal Cor-
poration Y 
.A.. Section foreman. 
Q. Were you such on the clay the claimant was injured Y_ 
A. Well, I was on the job. 
Q. Do you know Mr. M. J. Cottrell Y 
A. Yes, sir. 
Q. Do you know anything about his custom of holding con-
ferences with the men and instructing them about safety 
rules! 
page 16 ~ A. I do. 
Q. Have you ever been present, before this ac-
cident to the claimant, at which the claimant was present 
and at which Mr. Cottrell instructed the company men against 
holding rails over by hand at switch points Y 
.A. I am at all conferences. 
Q. Do you remember seeing the claimant present at any 
of those conferences Y 
A. I have. 
Q. Do you remember at that time that any instructions 
were given with reference to these switch pointsY 
A. He tells them all at times that they are not to hold these 
switches by hand when trips are moving. 
Q. Do you know where Mr. Cottrell is today? 
A. He is at the Benedict Coal · Corporation. 
Q. Do you know what is the matter with him Y 
.A. He is sick, I believe. 
By Mr. Greear: 
Q. The only thing that you heard him say was not to hold 
the switch open there while the trips were moving? 
A. Yes, sir ; he did that. 
Q. You do not have any independent. recollection of his tell-
ing George Williams thatf· . 
A. Not personally, because he told them all when George 
was in there. 
Q. You did not check to see if George was there Y 
A. Yes, sir, I did. . 
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Q. On what dates Y 
A. I have not the dates. 
page 17 }- Q. I thought you remembered. 
A. I do remember seeing him there. 
Q. Do you remember seeing him at the .time he told them 
not to hold them ov:er while the trip was going through 7 
A. I have seen all the company men at No. 7 Mine. 
Q. You just know they were in there because you happened 
to gather them up? 
A. Yes, sir. 
Q. Have you told George to go in there f 
A. I have told him. 
Q. Did he goY 
A. Yes, sir. 
Q. Did you check to see if he did so Y 
A. Yes, sir. 
Q. Do you have any check that you did tbaU 
A. I have my eyes, I can see. 
Q. There were several men 1 
A. Yes, sir. 
Q. You cannot say that George and each one was there at 
the meeting? 
A. Yes, sir. 
Q. Who were they? 
A. Those other fellows here not in this case. 
Q. You said you could name them; who were they? 
A. Boyd Stidham and Raymond Eagle. 
Witness stood aside. 
(Mr. Pennington: Does your Honor wish to hear any 
more Y I have two others on this point. 
page 18 }- Commissioner: Who are they? 
Mr. Pennington: Roy Hayden, Frank Sturgill 
and Lloyd Davis. 
Mr. Greear: We object to all this line of testimony be-
cause the testimony would be that of Mr. M. J. -Cottrell. 
Commissioner: You may take him on depositions if you 
want to. I do not know that there is any question between 
the primary and secondary officers, because any other per-
son in the conference would be as competent to testify as 
would Mr. Cottrell.) 
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ROY WILSON. 
By Mr. Greear: 
Q. Your name is Roy Wilson Y 
A. Yes, sir. 
Q. Where do you live? 
A. Down here about 2 miles from Pennington Gap. 
Q. What do you do? 
A. Coal loader. 
Q. Do you know Mr. l\.L J. Cottrell, at' Benedict Coal :Cor~ 
poration f 
A. Yes, sir. 
Q. Were you present there at the time George Williams 
got. his fingers cut f 
A. Yes, sir; I was there cutting the job. 
Q. Were you in Mr. Cottrell's office at the time! 
A. Yes, sir. 
Q. Were you there when George Williams came int 
A. Yes, sir. 
Q. Did you hear the conversation there between Mr. Cot-
trell and ,George Williams at that time Y 
page 19 f A. I heard them talking there. 
Q. Did you hear Mr. Cottrell say anything to 
George Williams with reference to whether he· had told him 
before about throwing switches by hand or holding them 
over? 
A. He said, "l do not remember whether I have ever told 
you or not''. 
By Mr. Pennington: 
Q. Was anybody present there besides you and Mr. Cot-
trell Y 
A. 5 or 6 of us ; Harve Pendergraft, I do not remember 
the others. 
Q. At what time of day 'was that f 
'.A.. I would not know. 
Q. Did George Williams tell him at that time how he got 
hurt? 
A. No, sir; he said a car had run over his hand is all I 
heard. 
Q. Do you know that he got after him as to how he got 
hurt, and he could hardly ·get him to tell Y · 
A. He just asked him about how he got hurt. 
Q. He came right out with it; he said the car ran over his 
handt 
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Harve Pendergraft-Joseph Jones 
(Commissioner: That is not disputed.) 
Witness stood aside. 
H.A.RVE PENDERGRAFT. 
By Mr. Greear: 
(Mr. Greear: .Note. It is stipulated that this witness was 
present at the time and heard the same statement made by 
Mr. M. J. Cottrell to George Williams.) 
Witness stood aside. 
JOSEPH JONES. 
By Mr. Greear: 
Q. Your name is Joseph Jones? 
page 20 ~ A. Yes, sir. 
Q. Where do yon live¥ 
A. At Ben Hur, Virginia. 
Q. Where do you work 7 
A. At Benedict Coal Corporation. 
Q. How long have you worked up thereY 
A. Off and on around 10 years. 
Q. What do you do Y 
A. · Coupling. 
Q. How long have yon done soY 
A. Most of the time. I have loaded coal some and have 
timbered a little bit. 
Q. What was the condition of the rail switches in the mine 
there? · 
Q. How do yon mean Y 
A. Whether they have throws on them so that yon can 
throw them over. 
A. The rail switch does not have any on it. 
Q. How do you throw it? 
A. Yon throw them with your hands. 
Q. Is that a general custom in that mine, to throw the rail 
switches by hand? 
A. That is the only way I could find to throw them over. 
Q. Do they have a bridle bar on them to throw them by t 
A. They have a bridle bar on them. 
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Q. Do all of them have bridle bars on them Y 
A. Most of them do. 
Ir 
page 21 } Q. Is it always possible to throw a switch by a 
. bridle bar or do some of them have g·ob on them 
so you cannot throw them Y 
( Commissioner : How about this particular switch Y) 
A. I do not know.-
-(Mr. Greear: This man says he could not throw it.)-
! do not know about the switch. 
Q. Did you hav.e any conversation with l\tlr. Cottrell with 
reference to this rul~ book which the company printed up 
thereY 
A. Yes, sir. 
Q. What did. he say with reference to the rule book and 
getting the coal out? 
A. I told Mr. Cottrell that I did not see how I could live 
up to that book and get out any coal. · 
Q. What did he say¥ 
A. To be careful and do the best I could. 
Q. Have you done so? 
A. Yes, sir; I have tried to get out all the coal I could and 
in the best way I could. 
Q. Was anything said by Mr. Cottrell that, so long as the 
coal were gotten out there would be no question, or, words 
to that effect! 
A. I could not quote the words exactly but he said to be 
careful and try to get out all the coal I could. 
Q. Did the foremen ther~ on the inside know of the men 
throwing these switches by hand t 
A. Yes, sir. 
Q. Did they. ever see yon throw them by hand t 
A. Yes, sir. 
page 22 ~ Q. Did they ever make any objection to it? 
A. Mr. Cottrell has told me-
Q. -I am talking about the foremen on the inside; if they 
saw a man do that, did they object to iU 
A. I _have not heard any kick on it. 
By Mr. Pennington: 
Q.' Would the foreman see you doing that? 
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(Commissioner: The question is the time of the throw-
ing.) 
Q. Do you think it is good praetice to hold those things 
over? · 
. A. No, sir; it is bad. 
Q. The rule applies to that, does it not Y 
A~ Yes, sir; but they have some on which you have to hold 
them over. . 
Q. Do you know about this particular switch Y 
A. I do not know that I ever saw it. 
Q. Is it the instruction of the company to allow a car to 
wreck rather than to hold those things Y 
A. No, sir. 
Q. ,vhat you were speaking of was just .simply holding the 
switch over until the car gets to it T 
A. Yes, sir. A lot of times there would b.e gob or some-
thing to hold the switch, the bridle bar or something; I have 
had to take both hands. 
Q. That is before the car ever arrives at the switch point 7 
A. I have held them between cars; .that. is what we call 
propping them. 
Q. Do you know whether or not any foreman saw any per-
son or saw you do that Y 
A. Yes, sir. 
Q. Who are theyY 
page 23 ~ .A.. Howard Williams. 
Q. Was the trip running! 
A. Yes, sir. 
Q. How long ago was that t · 
A. It has been off and on for the last 2 or 3 years, I guess. 
Q. What did he tell you, whether or ·not to do that? 
.A.. I have heard him tell me to watch my hands and to be 
careful. · 
Witness stood aside. 
LESLIE JOHNSON. 
Bv Mr. Greear: 
.. Q. Is your name Leslie Johnson Y 
.A.. That is right. 
Q. Po. you work at Benedict Coal Corporation f 
A. Yes, sir. 
Q. "What do you do? 
A. I run a moto.r. 
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Q. Were you running the motor on the day George vVil-
liams was braking Y 
A. Yes, sir. 
Q. How long hav.e you been opera ting a motor in that mine Y 
A. Around 6 years, maybe longer. 
Q. What is the custom with reference to throwing the room 
switches ; how do they throw them Y 
A. They just grab it there as a rule. 
Q. Throw them by hand Y 
A. Yes, sir. 
Q. Has that been generally followed during the 6 years 
you have been working there Y 
page 24 ~ A. Yes, sir. 
Q. Did you have any talk with Mr. Cottrell 
about following this rule book that. they have¥ 
A. Only I asked him if it would stand against my getting 
my compensation, if so, I would quit; and he said it would 
not, that I should go ahead and do the best I could. 
By Mr. Pennington: 
Q. When was that! 
A. No specific time; the third day after I had signed for 
the little book. 
Q. About what rule were you .talking Y 
A. No rule. I said if there was any rule in the book that 
would stand against my compensation I would quit. 
Q. For what do you think that book was given you Y 
A. I thought it was given us to knock us out of compensa-
tion. 
· Q. Did you not think it was given you to regulate your con-
duct, to tell you what not to do and what to do Y 
A. No, sir. They just went and got them. 
Witness stood aside. 
(1Conunissioner: Where do you wish to have an examina-
tion made for an estimate of the loss of use of his fingers Y 
.Mr. Greear : You select your physician and I shall select 
mme. 
Mr. Pennington: Dr. Thaxton, the company physician. 
Mr. Greear: He treated the man's fingers, did he not? 
l\fr. Pennington: Yes, sir. 
Commissioner·:· 1You may take depositions of M. J. Cot-
trell in lieu of his testimony.) 
Hearing concluded. 
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page 25} E~BIT,·''A''. 
NO. 319. 
I hereby acknowledge receipt of a copy of the Special Mine 
Rules of the Benedict Coal Corporation, St. Charles, Va. As 
a condition of my employment I hereby agree to study and 
learn said rules, and abide by them at all times, to be care-
ful to protect myself and my fellow workmen from injury. 
· ' · I I 
"Witness: 
(Signed) GEORGE WILLIAMS . , 268 
Employee. 
(Signed) HENRY WILLIAMS. 
Date:· 3-20-1940. 
page 26 ~ EXHIBIT "B'". 
(Note. The following is rule quoted verbatim from book-
let No. 3990, entitled : . '' Special Mine Rules Adopted by 
Benedict Coal Corporation, St. Charles, Va.,'' at page No. 
13.) 
'' 62. Motormen and brakemen must see that all switches 
are lined for the main in territories where other locomotive 
crew or crews are operating. Switch points and sand hose 
must not be held over by hand under any circumstances. De-
fective ones must be reported to the Foremne." 
(Note. U nderlinin,q italics in red pencil done by counsel 
for defendant,. as indicated on page 2 of transcript of testi-
mony.) 
page 27 } Before the Industrial .Commission of Virginia: 
Claim No. 603-586 . 
. George Williams, Employee, Claimant, 
v. 
Benedict C.oal Corporation, Self-insured, Employer. 
The deposition of M. J. Cottrell taken before me, Minnie 
T. Kilbourne, a Notary Public in and for Lee County, Vir-
ginia, on the 23rd day of June, 1942, at the Law Offices ,of 
Pennington & Pennington, in the town of Pennington Gap, 
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Virginia, pursuant to agreement between Attorneys, said 
depositions to be read in evidence on behalf of said Employer 
in the above styled cause now pending before the Commis-
sion. 
Present: Fred. B. Greear, Esq., for the Claimant, and 
Walter R. Pennington, Esq., for the Employer. 
M. J. COTTRELL, 
after being first duly sworn, deposes, as follows : 
DIRECT EXAMINATION. 
By Mr. Pennington: 
Q. In what capacity are you employed by the Benediet 
Coal Corporation? 
A. Mine Superintendent No. 7 :Mine. 
Q. Do you know the claimant, George Williams Y 
A. Yes, sir. 
Q. Do you remember his accident? 
A. Yes, sir; I certainly do. 
Q. At what was he employed when he was injured Y 
A. He was known as a brakeman on a motor. 
Q. ·was he also a coupler! 
A. That is both the same thing. .Some call it 
page 28 ~ one thing and some another. Coupler and brake-
man is one and the same thing. 
Q. Off-hand, how long had he been working as coupler or 
brakeman before his accident Y 
A. He had been an extra brakeman or coupler for a num-
ber of years. He worked on the track and loaded coal and 
we would put him on when we needed him. He had been on 
regular for a few years. I don't know just how many years 
he had been on but for quite awhile~ 
Q. Did you put him on as coupler or brakeman regularly Y 
A. Mr. Farley put him on as reg'ltlar brakeman through 
my instructions. 
Q. Before he was put on as regular brakeman or coupler, 
I will ask you to state whether or not he was given any in-
structions with reference to his duties by you and if you say 
you gave him any instructions, tell what instructions you gave 
him. 
A. Yes.; I did. I gave him different instructions. But 
there was one specific main instruction I had given him in 
meetings and had talked to him personally. I told him never 
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to touch those latches under the mine cars while the trip 
was going over the switches. 
Q. After he was put on as a regular coupler or brakeman 
I will ask you if he was ever present at any meetings held 
by you in which the men whose duties were the same as his 
were instructed with referenc to those latches. 
A. Yes, sir; he was in a. number of those meetings when I 
gave those instructions. I remember specifically one morn-
ing he had his tools and claimed he couldn't come to the 
meeting and I made him put his tools up and come to the 
meeting·. He would try to dodge these meetings and I would 
send men in after him. We would make a check on the of-
fice and if a man was not present we would send 
page 29 ~ out for him and I have had him brought in a num-
ber of times. I would also talk to these men. when 
I put them on as regular motormen ~nd brakemen, I would 
call them in the office and have a i;;pecial specific talk with 
them and give them specific ~nstructions. One special instruc--
tion I gave Mr. Williams was not to jerk the latches while 
the trip was g·oing over the switches. We had got so many 
fingers cut off that way. Men had cut their :fingers off on 
purpose to get insurance and we just simply set down on it. 
Q. How long ago has it been since you have had an em-
ployee who had his :fingers cut off, or any finger cut off, by 
trying to throw or hold those latches T 
.A. I could not say. It has been :fiv:e or six or seven or eight 
years. I set down on them so hard on that special ruling that 
we haven't had a man hurt for years. 
Q. Do you know who the last man was that had his hand 
injured? 
· A. I believe it was Raymond Eagle. I believe Raymond 
Eag·le was the last man who did it with the latches. The 
man who cut his :fing·ers off on purpose with an ax was since 
that. 
Q. You say you remember the day George Williams sus-
tained his accident? 
A. Yes, sir. 
. Q. I will ask you to state whether or not you saw him after 
his Aaid accident and if you say that you did, tell what was 
said and what happened between you and him. 
A. I did see him. They brought 1\fr. Williams out in a 
mine car, an empty car, and the men helped him out and they 
taken him in my main office. As soon as he got in there I 
asked him how he got hurt but he did not tell me and I asked 
28 Supreme Court of Appeals of Virginia 
IJ!. J. Cotti·ell. 
him.' a number of times. I said, '' George, how in 
page 30 ~ the world did you g·et hurt f'' and he said he went 
to jerk the latches from under a trip to keep tbs 
cars from wrecking. I said, ''George, why did you jerk the 
latches after I had told you time after time not to catch 
the latches when a trip was going over, why did you do such 
a thing 1" He said, ''Well, the switch was tore up and he 
went to jerk the latches from under the trip to keep the cars 
from wrecking.'' 
Q. It has been stated by Mr. Williams, himself, that when 
he came out and when you asked him how he had sustained 
his injury that you made a statement something like this, or 
to this effect, that I have warned you boys about holding or 
opening those latches but I don't know whether I have ever 
told you. Did you make such statement as that1 
A. No, sir; I did not. I told Mr. Williams I have told you 
and all the other boys about those latches. Mr. Lloyd Davis 
was present. Mr. Lloyd Davis told me that Mr. George Wil-
liams came to him and asked him to make a statement like 
that but he said he would not do it; because I had told him and 
all the others to not touch those latches under the mine cars 
while the trip was going over the switches. 
By Mr. Greear: Objection. We object to that part of the 
answer which quotes what Mr. Davis said as hearsay. 
Statement by Counsel for Employer: The employer did not 
know until today anything about the statement , imputed to 
Davis and objected to by counsel for claimant. Employer 
hereby offers claimant the opportunity to use said witness, 
Davis, and examine him as to whether or not Mr. Davis made 
any such statement to the witness Cottrell. It is contended 
otherwise that the evidence is permissible under the hearsay 
rule of the Commission. 
Q. Do you know an employe by the name of 
page 31 ~ Leslie Johnson? . 
A. Yes, sir. 
Q. Leslie Johnson has testified, in effect, that on some oc-
casion he asked you whether or not the breach of the rules 
and regulations of the Company would result in a discharge 
and that you replied something to this effect: that it would 
not and for him to go ahead an-d get out the co.al. I will ask 
you whether or not Leslie Johnson ever made any such in-
quiry of you and if he did, what was your replyY 
A. Mr. Johnson asked me about this Book of Rules and I 
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told Mr. Johnson that he must -live up to the Book of,Rul-es, 
regulations and rules of the Company and not to-~lay--dewn 
on his work and make excuses; that he must get the-coal.,· 
Q. Do I· understand you to say then that you inte~ded· to 
tell him that you would require him to observe the ru.les·and 
regulations of the Company¥ · ·~--
.A. Yes, sir; that was the first thing to observe the- rules 
and regulations of the Company, then get the coal. 
Q. But you would no.t accept as an excuse to get out coal 
because he had to observe the rules Y 
A. Yes, sir. You take some of those men they will make 
any excuse in the world to try to get by. If you give· them 
half a chance, they will try to get by. 
. Q. Do you lmow Joe Jon.es? 
. A. Yes, sir. . · .. 
Q. Do you ever remember answering· a question made by 
him in which you told him to get the coal out aud pay· no 
attention to the rules Y 
A. I told Mr. J-0nes the-first thing he must do was to live 
up to the rules and regulations of the company for safety first 
and then he must get the coal. 
page 32 r Q. ~I wilLaskyou whether or not you made any 
inspection of the working pla_ces where this claim:: 
ant was injured. after his accident. 
A. I certainly 1 did.. . · · · · 
Q. I will ask you to state whether or not you observed th~t 
the end of the bridle bars to the latches had been broken .... · 
A .. They ha<;} not •. H was in .first class condition, th~. swttch 
was m every respect. _ ~ .. · -. . 
Q. I will ask you to state whether or not the· met~d "'of 
putting throws to:switches or latches in working·pfaces has' 
been found to be as practicable as to leave the throwr;; of_f of 
the latches? · ·, . . · · 
A. well, in wor~ng wit};l. some large coal companies where 
we had the throws we· g·et some men hurt on what we call the 
walkway side or clearance_ side on the throw on ties that were 
put in· to put the throws on.. We do without the throws sim-
ply because it is right where we have to do the switching 
and the meri running over the ties cannot see them and fall 
down on them while doing their work. 
Q. Some confusion seems to have developed between the 
ideas of throwing the switches and the idea of holding the 
switch. Is there any objection to throwing the switch before 
the car gets on the latch? 
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A .. None whatever. They are supposed to throw them be-
fore the car gets on them. 
Q. That is the only method of throwing them is by hand, 
is that right? . 
A. I have never seen any other method in or around the 
.mine other than throwing the switches by hand. 
Q. ':phe objection is to what? 
A. The objection is when the trip is going over the switch 
is trying to catch the latches or reach under the 
page 33 ~ cars. 
Q. When the car is moving over the latch, or a 
switch, the car will hold the switch shut will it noU 
A. Yes, sir. 
Q. So your rule is addressed to attempting to move the 
switches after one or the other of the wheels has passed 
overt 
A. Yes, sir; that is right. 
CROSS EXAMINATION. 
By Mr. Greear: 
Q. How long have you been Mine Superintendent, Mr. Cot-
trell Y 
A. If I am not mistaken, I started with ·this Company on 
March 9th-seventeen years ago last March. 
Q. You do not stay in the mines very much at this time, do 
youf 
A. I stay in the mines part of the time. 
Q. How much of your time do you stay in the mine where 
they are working T 
A. I will not say how much time exactly I spend in the 
mines. I make special rounds in the entries and make in-
spection. I inspect the whole mines. 
Q. The inside foreman knows more about how the work is 
conducted in the mines than you do, does he not Y 
A. No, sir; he does not. 
Q. Do you mean to say the inside foreman does not see 
the men working more than you do? 
A. He sees the men at work more than I do but I keep a 
check on everything and he works under my instructions. 
Q. Don't you know it was the custom to jerk those switches 
open in the mines and the Mine Foreman never objected to 
iU 
page 34 ~ A. The mine foreman has always objected to 
it. 
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Q. That is as far as you know? 
A. Yes, when I am in there with him and hear him give 
a man instructions. 
Q. If he starids by and sees the men do it and the man 
does not get hurt and he does not tell you, you wouldn't 
know it, would you Y 
A. If he clidn 't tell me, I would not. But when any rules 
are broken, he reports to me and we take it up and 'have it 
out in the next meeting·. 
Q. Do you ever fire any men for breaking the rules Y 
A. I have discharged them. 
Q. Who did you discharge for pulling the switch over by 
handY 
A. I couldn't say; it has been years since we have had any 
trouble of this kind. · 
Q. You didn't discharge George Williams, did you? 
A. '.No, sir; I did not discharge him. 
Q . .As a matter of fact the printed rule which your Com..; 
pany uses, the book says that a man shall not throw switches 
by hand and the only way he can throw the switches is by 
hand, is it not? 
A. That means while the car is on the switch, but they 
must be throwed by hand. 
Q. The book doesn't say that, does iU 
A. · I wouldn't say exactly. 
Q. If the switch will stay put as the brakeman has placed 
it after the cars go over it there would never be any reason 
to reach under there and pull it over, would there? . 
· A. Not unless there was something wrong with 
pag·e 35 r a car. We have things on those switches to make 
them stay ''put'' as you term it. 
Q. In this case, if the switch did not stay put but after 
the first car had gone over, was about half open, then there 
was something wrong with the machinery, either the car or 
the switch, is that not correct 7 
A. As an honest man, I do not think Mr. Williams got his 
hand hurt on the switch. I don't know for sure but I am 
g·iving- you my belief and opinion. 
Q. Where do you think he got it hurt f 
A. Well, I couldn't say but at present I do not think he got 
it hurt on that switch. 
Q. I believe you stated in your experience that if you put 
throws on those room switches that you got more men hurt 
by falling- over the throws and ties that held the throws than 
you would by throwing them by hand. Is that correct? 
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A .. Yes, sir. 
Q. I presume that is the reason you have not had throws 
put on the room switches in the mines. · 
A. I am pretty hard for safety first to keep the men from 
getting hurt. 
Q. You also have a pretty good record for getting out the 
coalT 
A. I couldn't say; you will have to ask Mr. Ralston, my 
employer, about that. . 
Q. I believ:e when these motormen and brakemen come out 
of the mines you usually ask them how many trips they got 
out that day, do you not? 
A. We have a form with a lot of questions on it that is 
:filled out in the morning. We have a report from each crew. 
Q. Don't you usually ask why they didn't get 
page 36 ~ more out f 
· A. On next to the last question, the question is 
why didn't you pull more coal. 
Q. And if they let the cars wreck, you jump on them about 
that, don't you¥ 
A. I do not. 
Q. You don't pay any attention to a wreck then 1 
A. Yes, sir; but I don't jump on them. I take it up in a 
nice business form, how it wrecked or why and all about the 
delay. 
Q. I didn't mean you flogged them for having the wreck. 
But you do have an investigation to find out the reason, do 
you notY 
A. In case we have a big· wreck, run-away or smash up or 
something like that, then we go into details. 
Q. Were there several men around there at the time George 
Williams came out that day with his hand hurt and was talk-
ing to you! 
A. Well, there was two or three men there at that time. 
Q. I believe he started to go to some other mine to work 
and you asked him to stay on, didn't you 1 · 
A. I never tried to keep Mr. Williams from leaving there . 
.Any man leaving the mines, most mine superintendents will 
get mad at the man that quits. But I specifically tell my men. 
that I do not blame them for leaving-if they think they can 
better themselves to go on. I have been offered other jobs 
since I have been there. If he is a good man, when he quits 
I tell him if he is dissatisfied at the other place to come on 
back. I never tried to keep Mr. Williams from leaving there 
at any time. 
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Now, those latches, they hav.e what we call a spliee bar or 
fish .plate one that bends, raised up in a form that 
page 37 ~ we put under each one of those latches, as you de-
termined the word awhile ago that makes it stay 
put where it belongs and it is not necessary for any man to 
put his hand under one of those trips at no time. 
Q. You are. sure of that statement, are you? 
A. Yes, sir~ 
Q. Then tell me, if. that is correct, why it is that you have 
repeatedly as you have testified here, told these crews not to 
pull the latches over while the trip was· moving! 
A. In pushing the car, if there is anything wrong with the 
car, it would wreck. This is done to keep them from making 
excuses. It is like I told you, I don't .believ.e Mr. Williams got 
his hand hurt on the switch. 
Q. And you do not know of any case where the switch has 
become half cocked while the trip was running over it Y 
A. I can't tell you right now. Of course,. the switches are 
bound to break or tear up at times. 
Q. I believe this man you testified about cutting his finger 
off on purpose was not a brakeman, was he? 
A. ;No; he was not. 
Q. And he did not claim to have gotten his ,finger cut off 
by pulling· latches, did he Y 
A. No, sir. . 
And further this deponent saith not. 
Signature waived. 
GEORGE:-WILLIAMS, 
after being first duly sworn, deposes, as follows : 
DIRECT. EXAMINATION. 
By Mr. Greear: 
Q. Mr. Williams, do you ki;iow Lloyd Davis? 
A. Yes, sir. 
page 38 ~ Q. Mr. Cottrell has testified that Lloyd Davis 
· · told him that you tried to get Mr. Davis to make a 
statement here with reference to what you testified Mr. Cot-
trell told you at the time you came out of the mine with your 
hand injured. Did you see Lloyd Davis about this case? 
A. Lloyd Davis was helping on the track below where I 
got hurt and he came out with us. I asked Lloyd Davis if he 
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heard Mr. Cottrell say he did not know whether he had ever 
told me not to hold those switch latches and Davis's reply 
back to me was that he did not understand what Cottrell 
said; that he was busy tying up my hand. 
Q. You did that in finding out who the witnesses were you 
would need in the case¥ 
A. That is·-right. 
And further this deponent saith not. 
,Signature waived. 
State of Virginia, 
County-of Lee, to-wit: 
I, Minnie T. Kilbourne, a Notary Public in and for Lee 
County, Virginia., do hereby certify' that the depositions of 
M. J. Cottrell and George Williams were duly taken before 
me at the time and place aforesaid in said caption mentioned, 
and that the signatures were waived, by agreement of coun-
sel. 
Given under my hand this the 27th day of June, 1942. 
pag·e 39 ~ 
(Signed) MINNIE T. KILBOURNE, 
Notary Public for. Lee County, 
Virginia. 
(OPINION.) 
Georg·e Williams, Claimant, 
v. . 
Benedict Coal Corporation, Employer (self-insured). 
Claim No. 603-586. 
September 25, 1942. 
Claimant appeared in person. 
Fred. B. Greear, .Attorney-at-law, Norton, Virginia, for 
claimant. 
Pennington and Penning·ton (W. R. Pennin~·ton), Attor-
neys-at-law, Pennington Gap, Virginia, for defendant. 
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He3:ring before Commissioner Nickels, at Pennington Gap, 
Virginia, June 19, 1942. 
Nickels, Commissioner, rendered the opinion~ 
0~ Ma:rch 10, 1942, the claimant' sustained an accident aris-
ing out of and in the course of his employment while working· 
1or the employer at an average weekly wage of $32.90. He 
sustained injuries to the second, third and fourth :fingers, 
which according to medical reports resulted in 25 % loss of 
use of each. The claimant was disabled from the date of 
the accident until April 27, 1942. The case was defended on 
the ground of wilful n;iisconduct under Section 14. This de-
fense assumes an accident arising out of and in the course 
of employment and the burden to establish the same rests 
upon the defendants. · 
The facts pertinent to the issue in this case show 
page 40 ~ the claimant was a brakeman. It was his duty to 
throw switches running into the various rooms. 
He had worked for the employer in various capacities during 
which time he had substituted as brakeman. He had been 
working· for sometime prior to the date of the accident wholly 
in the capacity of a brakeman. It was shown the claimant 
signed a receipt to the effect that he had received a copy of 
the special mine rules of the employer herein. The rule relied 
upon by the employer was No. 62., of the foregoing rules, the 
pertinent part of which is applicable to this case provides: 
'' Switch points and sand hose must not be held over by hand 
under any circumstances.'' 
The claimant admits the accident was caused by pullin~ a 
switch beneath a trip of loaded cars. The switch in question 
was one of some twenty-two others described as swi,tches not 
having the usual throw. In other words, the switch points 
were connected by bridal bar which extended several inches 
outside the rail. Their construction necessitated that the 
same be thrown by hand and this was the customary practice. 
Some confusion is shown in the record whether it was con-
trary to the rule above quoted to throw such switches by 
hand. A careful review of the record shows the only means 
to throw this type of switch was by hand, and that such prac-
tice was not in violation of the rule. The violation of the 
rule related to throwing such switches by hand 'Yhile the same 
were being passed over by trip in motion. There could have 
been no hazard or danger in throwing the switch by hand 
in the absence of a loaded trip passing over them. An in-
vestigation of the switch in question was made immediately 
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after the.accident and it was shown to have.been in good me-
chanical condition. The claimant undertakes to show the ne-
cessity for holding the switch over while the loaded 
page 41 ~ trip was passing over on the ground of keeping the 
sw1teh point in contact with the rails so as to not 
derail the cars passing over them. The General 'Superin-
tendent of ·the employer stated that all the switches had me-
chanical devices of such type that when the switch was throWD: 
and the switch point made contact with the ~ail, it was im-
possible for the points to move out of position. The switch 
under discussion in this case having been shown to have been 
in proper adjustment mechanically there would have been no 
chance of derailing· in passing over the switch point. .Al-
thoug·h the claimant denies to have known of the rule in ques-
tion, the records show he was instructed particularly by the 
General Mine Superintendent of the employer in person, and 
in safety meetings, in reg·ard to the danger of throwing 
switches· beneath a moving trip of cars. There had been so 
many accidents from this cause that the Mine Superintendent 
states special efforts were made to impress this rule upon all 
employes and to emphasize the necessity for obedience of 
the rule in question. The rule had been so rigidly enforced 
there had not been an accident from this cause, until the 
present one, for some years. The claimant states that he and 
others threw the switches by hand. The record shows this 
statement to be correct for that was the only reasonable means 
of throwing the switches. However, the record does not 
show switches had been thrown by hand, or had been held 
over by hand, while a trip of cars was moving· over them. 
It is not shown by the record that the employer or its agents 
condoned or acquiesced in any violation of the rule herein-
above quoted. 
A fair preponderance of the evidence in this case clearly 
shows the claimant knew of the rule in question and that his 
intentional violation thereof was the producing. cause of the 
accident to the :fing·ers enumerated. Therefore, the case shall 
be dismissed from the docket, each party paying· its respective 
costs. 
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INDUSTRIAL COMMISSION OF VIRG]NIA. 
. . . 
RIOH:M:OND. 
Claim No. 603-586 · 
Acc. 3-10-42 




NOTICE OF AW.A.RD. 
Date September 25, 1942. 
Benedict Coal Corporation (Employer) 
St. Charles, Virginia. 
Fred B. Greear, Attorney,.R 
Norton, Virginia. · 
and Mr: George Williams · (.Claimant) 
· Jonesville, Virginia. 
Pennington and .Pennington, .A.ttys. · 
Pennington 1 "Gap, Virginia R 
and Self-insured. (Insurance -Carrier) 
You are hereby notified that a hearin$" was held in the 
above styled case before Commissioner Nickels, at Penning-
ton Gap, Virginia, and a decision rendered on September 25·, 
1942, dismissing this claim on the ground that the evidence 
indicated claimant violated a safety rule at the time he sus-
tained the accident of March 10, 1942. 
Each party will pay his own costs in this proceeding .. 
Attest: 
INDUSTRIAL COMMISSION OF VIRGINIA, 
W. F. ROBINSON, Chairman. 
W. F. BURSEY, Secretary. 
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page 43 ~ (OPINION ON REVIEW.} 
George Williams, Claimant, 
v. 
Benedict Coal Corporation, Employer, Self-Insured. 
· Claim No. 603-586. 
November 30, 1942. 
'Submitted on brief by Fred. B. Greear for the claimant. 
Submitted on brief by Walter R. Pennington for the de-
fendant. 
Review before the full Commission at Richmond, Virginia, 
November 16, l942. 
Robinson, Commissioner, rendered the opinion. 
This case came on for review upon application of the 
claimant, who feels aggrieved at the opinion and award of 
Nickels, Commissioner, dated September 25, 1942, wherein 
the case was dismissed on the ground that Williams was 
guilty of wilful misconduct, as defined by Section 14 of the 
Act. The rule relied upon is No. 62. and is as follows: 
'' Motormen and brakemen must see that all switches are 
lined for the main in territoiies where other locomotive 
crew or crews are operating. Switch points and sand hose 
must not be held over by hand under any circumstances. De-
fective ones must be reported to the Foreman.'' 
The attorney for the claimant asks the full Commission to 
find that the disability was confined to the :first, second and 
third fingers of the right hand, instead of the second, third 
and fourth fingers, as found by the hearing Commissioner. 
The record is in such shape as to make it impos-
page 44 ~ sible to tell which of the fingers are involved, since 
we ha.ve only the reports of two doctors, one of 
which states the second, third and fourth fing·ers, while the 
other says the first, second and third. 
In view of the fact that the full ·Commission is of the opin-
ion that the claimant is guilty of wilful misconduct, it is not 
felt necessary to have another examination made to deter-
mine this. 
The opinion of Nickels, Commissioner, is affirmed and 
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adopted as th~ opinion of the full Commission, in addition to 
what is ·here said. · 
page 45} (.A.WARD ON REVIEW.) 
COMMOiNWEALTH OF VIRGINIA, 
DEPARTMENT OF WORKMEiN'S COMPEN!SATION, 
INDUSTRIAL OOMMISSION OF VIRGINIA, 
RICHMOND. 
Claim No. 603-586, 
.A.cc. 3-10-42. 
Case of George Williams. 
NOTICE OF AW ARD. 
Date November 80, 1942. 
To 
Benedict . Coal Corporation, (Employer) 
St. Charles, Virginia,· 
Fred. B. Greear, Attorney, R 
,Norton, Virginia. 
and Mr. George Williams, ( Olaimant) 
Jonesville, Virginia, 
Pennington & Pennington, . .A.tty.s., R 
Pennington Gap, Virginia. 
and Self-insured. (Insurance Carrier.) 
r· 
You are hereby notified that a review before the full Com ... 
mission was held in the above styled case. at Richmond, Vir-
ginia, on November 16, 19142, and a decision rendered on No-
vember 30, 1942, adopting the findings of fact and conclusions 
of law of the hearing Commissioner as the :findings of fact 
and conclusions of law of the full Commission, and affirming 
in all respects the award issued thereon. 
Attest: 
INDUSTRIAL COMMISSION OF VIRQINIA, 
PARKE P. DE'.ANS, Chairman. 
W. F. BURSEY, Secretary. 
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page 46 ~ I, W. F·. Bursey, Secretary of the Industrial 
Commission of Virginia, .do certify that the fore-
going, according to the record of this of.flee, is a true _and 
correct copy of the statement of :findings of fact, conclusions 
of law and other matters pertinent to the questions at issue 
in the Claim_ No. 603-586, re : 
George Williams; Claimant; 
v. 
Benedict Coal Corporation, Employer (self-insured). 
I further certify that counsel representing the employer, 
the Benedict Coal Corporation, self-insured, have notice that 
the Secretary of the Industrial Commission of Virginia, had 
been requested to prepare a certified copy of the record for 
the purpose of an appeal to the Supreme Court of Appeals 
of Virginia. 
I further certify that counsel representing the claimant, 
George. Williams, received, as evidence by the United States 
postal Registry Return Reeeipt card, on December 1, 1942, a 
copy of the award of the Industrial Commission of Virginia, 
dated November 30, 1942. · 
Given under my hand and the seal of the Industrial Com-
mission of Virginia, this, the 21st day of December, 1942. · 
(Seal) 
W. F. BURSEY, 
Secretary, Industrial Commission of Virginia .. 
A Copy-·. Teste: 
M. B. WATTS, C. C. 
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